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PER CURI AM

El adi o Soto-Navarro appeals from his forty-six-nonth
sentence i nposed followng his guilty pleato reentry by a deported
alien, in violation of 8 U S.C. § 1326(a) (2000). Soto-Navarro’'s

counsel filed a brief pursuant to Anders v. California, 386 U S.

738 (1967), stating that there were no neritorious issues for
appeal , but addressing whether the district court erred i n denying
Soto-Navarro’s notion for a dowward departure in his sentence.
Counsel subsequently filed a supplenental brief addressing the

impact of United States v. Booker, 125 S. C. 738 (2005). The

Gover nment has responded. Although infornmed of his right to file
a pro se brief, Soto-Navarro has not done so.

Soto-Navarro first clains that the court erred when it
denied his nmotion for a downward departure based on cultural
assim | ation. Because the district court was aware of its
authority to depart and declined to do so, the decision not to

depart is not reviewable on appeal. See United States v. Bayerle,

898 F.2d 28, 30-31 (4th Gr. 1990). Accordingly, we dismss this
portion of the appeal.

Next, Soto-Navarro argues that he was sentenced under a
mandatory application of the federal sentencing guidelines, in
vi ol ati on of Booker. Because Soto-Navarro did not object belowto
the mandatory application of the sentencing guidelines, appellate

reviewis for plainerror. United States v. Wite, 405 F.3d 208, 215




(4th Gr. 2005). To denonstrate plain error, a defendant nust
establish that error occurred, that it was plain, and that it

affected his substantial rights. [d. (citing United States v. Q ano,

507 U.S. 725, 732 (1993)). If a defendant establishes these
requirenents, the court has discretion to correct the error, but
“should not exercise . . . [that discretion] unless the error
seriously affect[s] the fairness, integrity or public reputation of
judicial proceedings.” [1d. (internal quotation marks and citation
omtted).

In Wiite, this court determ ned that inposing a sentence
under the guidelines as mandatory was error that was plain. Wite,
405 F.3d at 217. In determ ning whether an error affected the
defendant’s substantial rights, the court reasoned that “the error
of sentencing a defendant under a mandatory guidelines reginme” was
not an error for which prejudice would be presuned. Id. at 221
Rat her, the defendant bears the burden of showing that this error
“affected the outcone of the district court proceedings.” 1d. at 223
(quoting A ano, 507 U.S. at 734).

In this case, the court inposed the sane forty-six-nonth
sentence as an alternate sentence in the event the guidelines were
found unconstitutional. Sot o- Navarro presents no non-specul ative
evi dence or argunent denonstrating that he would have received a
| oner sentence had the district court appreciated that the guidelines

were not mandatory. Accordingly, we find that the district court’s



error of sentencing Soto-Navarro under a mandatory gui del i nes schene
did not affect his substantial rights.

As requi red by Anders, we have reviewed the entire record
and have found no neritorious issues for appeal. We therefore
affirm Soto-Navarro’s conviction and sentence. W dismss the
appeal as to Soto-Navarro’s appeal of the denial of his notion for
a downward departure. This court requires that counsel informhis
client, in witing, of his right to petition the Suprene Court of
the United States for further review. |If the client requests that
a petition be filed, but counsel believes that such a petition
woul d be frivol ous, then counsel may nove in this court for |eave
to withdraw fromrepresentation. Counsel’s notion nust state that
a copy thereof was served on the client. W dispense with ora
argunment because the facts and |egal contentions are adequately
presented in the materials before the court and argunment woul d not
ai d the decisional process.

AFFI RVED | N PART; DI SM SSED | N PART




